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PER CURIAM* 

Writ granted. Ash is an incidental byproduct under the statutory definition set 

forth by Louisiana Revised Statutes 47:301(c)(i)(aa)(III)(aaa), as recently amended 

by the legislature.  The court of appeal too narrowly construed the meaning of 

“incidental,” limiting the amendment’s application only to those products that were 

unintentional or unplanned.  However, within the broader context of the statute, it is 

clear the legislature included within the scope of the term “byproduct” any product 

that is secondary to a primary product when it is sold for a price less than the cost of 

its materials. The ash at issue is plainly secondary to the electricity, and the sales 

price of the ash is less than the cost of the limestone. As such, the purchase of 

limestone, which is a material further processed into ash, “shall not be deemed to be 

sales for further processing and shall be taxable.”  Id.   We remand to the court of 

appeal for consideration of remaining assignments of error, which were pretermitted, 

including an analysis of whether the amendment is a new tax or an increase in a tax 

because the court of appeal’s holding thereon was based on an erroneous 

interpretation of Act 3.   

* Retired Judge James Boddie, Jr. appointed as Justice pro tempore, sitting for the vacancy in Louisiana Supreme
Court District 4.
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